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Government confirms changes to equality law

The Government has announced further amendments to the Enterprise and Regulatory Reform Bill which will allow tribunals to order equal pay audits where an employer has lost a case and abolish the third party harassment and the discrimination questionnaire provisions currently provided for under the Equality Act 2010. 
The changes follow three separate consultations. By abolishing the third party harassment and the discrimination questionnaire provisions in the Equality Act 2010 (“the EA 2010”), the Government argue that the amendments will 'cut unnecessary red tape and take steps towards creating the right conditions for businesses to grow'. The reforms which are to be made via the Enterprise and Regulatory Reform Bill (“the ERR Bill”) are set out below, together with the current position on the proposal to abolish wider tribunal recommendations in successful discrimination claims.
Equal pay audits

Following its consultation on compulsory equal pay audits, the Government announced in June 2012 that it would proceed with its proposal to give employment tribunals the power to order pay audits where an employer is found guilty of gender discrimination in relation to contractual or non-contractual pay matters.

Draft amendment 10 to the EER Bill enables a minister to make regulations requiring employment tribunals to order any employer found to have breached equal pay law or discriminated because of sex in non-contractual pay, such as discretionary bonuses, to carry out an equal pay audit. An equal pay audit is one 'designed to identify action to be taken to avoid equal pay breaches occurring or continuing', but such an audit cannot be ordered where the tribunal considers that: 
· an audit completed by the respondent in the previous 3 years meets requirements prescribed for this purpose;
· it is clear without an audit, whether any action is required to avoid equal pay breaches occurring or continuing;
· the breach the tribunal has found gives no reason to think that there may be other breaches; or

· the disadvantages of an equal pay audit would outweigh its benefits.
Regulations may make further provision about equal pay audits, including provision about: (i) the content of an audit; (ii) the powers and duties of a tribunal for deciding whether its order has been complied with; and (iii) any circumstances in which an audit may be required to be published or may be disclosed to any person.
Discrimination questionnaires

Under S. 138 of the Equality Act 2010 a person who thinks that he or she may have been unlawfully discriminated against, harassed or victimised can obtain information from his or her employer by serving a discrimination questionnaire. The questions and the answers are admissible as evidence and the court or tribunal may draw inferences from a failure by the respondent to answer the questions posed within eight weeks or from evasive or equivocal answers.
The response to the consultation to repeal S.138 EA 2010, revealed that the Government views the discrimination questionnaire procedure as "prescriptive and potentially threatening to employers" and that it "encourages undesirable micro-management of the process by Government". This is despite the fact that only a minority of respondents were in favour of repeal, whereas 83% were opposed to it. 

Draft amendment 6 to the ERR Bill removes the questionnaire provisions and in the consultation response the Government states that, despite the lack of any provision for a statutory questionnaire, a complainant may still raise questions of the respondent and a court or tribunal could still make adverse inferences from a refusal to respond or from evasive answers and therefore the repeal will have no impact on an individual's access to justice.

Abolishing third party harassment provisions

In a consultation which closed in August of this year, the Government proposed the repeal sections 40(2) to 40(4) of the EA 2010, which makes an employer liable for harassment of its employees by third parties, such as customers or clients, over whom the employer does not have direct control, where harassment has occurred on at least two previous occasions, the employer is aware that it has taken place, and has not taken reasonable steps to prevent it happening again. In its response to the consultation, the Government indicated that it viewed these provisions as imposing additional liabilities on employers and that this went against its commitment to support growth and economic recovery. But although the consultation revealed that there is very little support for such a repeal: only 20% of respondents supported repeal of the third party harassment provisions, while 71% opposed it, draft amendment 5 to the ERR Bill will abolish sections 40(2) to 40(4).

Wider tribunal recommendations

In a successful employment discrimination claim, a tribunal can (in addition to making a declaration and awarding compensation) make an appropriate recommendation as to what steps the respondent should take to reduce the adverse effect of discrimination on the claimant or any other person (Ss.124(2) and (3), EA 2010). Where a tribunal makes a recommendation it does not have to be aimed only at reducing the negative impact on the individual claimant(s) of the respondent’s actions which gave rise to the successful claim, but can be aimed at reducing that impact on the wider workforce specifically under S.124(3)(b).
The Government's response to the consultation on the proposal to remove a tribunal's power to make recommendations in discrimination cases for the benefit of the wider workforce indicates that it will go ahead with the repeal of S.124(3)(b), even though the response to the consultation shows that only 12% of respondents were in favour, while 79% were opposed.  The Government argues that its reason for wishing to repeal this provision is that this power adds little to the existing powers of tribunals, and that wider recommendations might not be of any direct benefit to the claimant in question. However, at the moment no such amendment to ERR Bill to enable this repeal has been made, although it may be added as the Bill progresses through the Parliamentary process.
Harassment claim upheld due to manager’s lack of credibility 

In Da Silva v Senoble UK Ltd, a tribunal upheld a racial harassment claim made by an employee after he had been repeatedly humiliated by his manager calling him a "Brazilian twat". The tribunal rejected the manager’s denial, as his credibility was undermined by evidence that he had called two Polish women "Fanny".
Da Silva is Brazilian. He lodged a claim of racial harassment alleging that his manager, Rai, had repeatedly  humiliated him in front of his colleagues by calling him a "Brazilian twat" and  "Brazilian c**t". Rai denied the allegation, pointing out that he himself is of Pakistani origin. But evidence from work colleagues showed that Rai had been picking on Da Silva for over two years and he had admitted making sexist comments to two Polish female workers by calling them "Fanny". 
The tribunal decided on the balance of probabilities, that Rai, despite his denial, was capable of using inappropriate language to colleagues and had repeatedly made derogatory comments to Da Silva related to his Brazilan nationality for over a period of two years, given the evidence given by Da Silva and his colleagues, and by drawing an inference from what Rai accepted he had said to the Polish women. The discriminatory comments had violated Da Silva’s dignity and constituted harassment contrary to S.26 of the Equality Act 2010.

Tribunals often hear the “how can I be guilty of discrimination when I’m an ethnic minority myself” defence, but that is not the issue. The legal test in employment law claims is the ‘balance of probabilities’, i.e. what happened, more probably than not, and serves as a reminder for employers when investigating complaints, including looking for patterns of behavior. 
Politically correct climate may be damaging business

A new study by the Employers Network for Equality & Inclusion (enei) suggests that the politically correct climate inside well-intentioned companies may actually be damaging their business.

Research on unconscious bias and staff relationships with management conducted by enei shows that managers were often anxious about having conversations with employees that involved talking about their differences.  Staff members were also anxious about saying the wrong thing to their colleagues and causing offence. The report argues that lack of openness leads to misunderstandings, which is having a damaging effect on working relationships, as is anxiety about causing offence, which leads to ‘social distancing’ behaviours between managers and staff members. The report (available to enei members only) also shows that managers and staff often have a ‘bias blind spot’ where they assume they are treating everyone the same, but in fact are favouring people who look or sound most like them. 

Across the pond
Some of our readers have asked if we can provide a snapshot picture of discrimination cases making the news in the USA, as we have featured some of the more interesting developments in the past. So here’s a look at this month’s news from the U.S. Equal Employment Opportunity Commission (EEOC).
Dunnewood Vineyard, in California agreed to pay $75,000 to settle a lawsuit for national origin harassment after a Mexican-American supervisor regularly harassed winery worker Julio Perez-Lombera and other Mexican-born co-workers, calling them "wetbacks" and "beaners" and telling them to go back to Mexico when they complained about the illegal harassment.  

A Wendy's franchisee, has agreed to pay $41,500 to settle a disability discrimination claim. The restaurant refused to hire Michael Harrison, Jr. for a cook position, despite his qualifications and extensive experience, upon learning that Harrison is hearing-impaired, on the basis that "there is really no place for someone we cannot communicate with."  

The EEOC has filed a lawsuit alleging that since at least 2007, Texas Roadhouse (a national, Kentucky-based restaurant chain) has been discriminating against applicants for “front of the house” and other public, visible positions, such as servers, hosts, and bartenders, by failing to hire them because of their age, 40 years and older. Texas Roadhouse emphasised youth when training managers about hiring employees for its restaurants. All of the images of employees in its training and employment manuals are of young people [bit of a clue there then!].
The EEOC has also filed a lawsuit alleging that Bass Pro (nationwide retailer of sporting goods and clothing) has been discriminating in its hiring since at least November 2005, in that qualified African-Americans and Hispanics were routinely denied retail positions such as cashier, sales associate, team leader, supervisor, manager and other positions at many stores nationwide and that  managers made overtly racially derogatory remarks acknowledging the discriminatory practices, including that hiring black candidates did not fit the corporate profile.
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